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Supreme Court Sustains Authority of Federal Agencies to Interpret 
Their Own Rules, including Title IX 
Kisor v. Wilkie, 139 S.Ct. 2400 (2019). 

Introduction: 

A seemingly straightforward dispute about whether a veteran is entitled to certain federal benefits 
made its way to the U.S. Supreme Court and has potential implications for the significance of OCR 
rulings and the authority the U.S. Department of Education has over civil rights issues, especially Title IX. 

One key issue affects how the Office of Civil Rights (OCR) interprets its regulations as they apply to 
transgender students. In 2016, OCR issued guidance that interpreted federal law as protecting a 
student’s right to use a restroom or locker room consistent with their gender identity. In the Gavin 
Grimm case, the Fourth Circuit relied on a longstanding principle whereby federal courts defer to agency 
interpretation in the absence of a court decision on a specific issue. This is often referred to as the “Auer 
doctrine” or “Auer deference.”1 The Trump administration has since rescinded that 2016 guidance letter. 

Kisor called the Auer deference doctrine into question, which could have significant ramifications for 
how much deference OCR is given by courts when interpreting Title IX, and how much latitude courts 
permit OCR to interpret its own regulations. This may impact future OCR guidance regarding 
transgender and gender-nonconforming students, as well as any future disputes about ambiguities that 
may arise regarding the federal regulations now being drafted by OCR.  

Facts and Background: 

The underlying facts of Kisor v. Wilkie do not have much to do with Title IX, but the outcome of this 
decision could have significant implications for OCR’s authority in civil rights guidance, including with 
Title IX. Kisor is a veteran who sought retroactive disability benefits from the Department of Veterans 
Affairs. His case required an interpretation of an agency rule governing his claim that resulted in the 
denial of his benefits. After appealing within the VA system of tribunals, he appealed next to the U.S. 
Court of Appeals for the Federal Circuit. The Federal Circuit affirmed the lower court’s decision, citing 
Auer deference that required it to defer to the agency’s reasonable reading of its own regulation. 

1 G.G. ex rel. Grimm v. Gloucester Cty. Sch. Bd., 822 F.3d 709, 720 (4th Cir. 2016), vacated and remanded, 137 S. Ct. 
1239, 197 L. Ed. 2d 460 (2017)(“Although the regulation may refer unambiguously to males and females, it is silent 
as to how a school should determine whether a transgender individual is a male or female for the purpose of 
access to sex-segregated restrooms. We conclude that the regulation is susceptible to more than one plausible 
reading because it permits both the Board's reading—determining maleness or femaleness with reference 
exclusively to genitalia—and the Department's interpretation—determining maleness or femaleness with 
reference to gender identity.”)(applying Auer v. Robbins, 519 U.S. 452 (1997)). 

https://scholar.google.com/scholar_case?case=8559666395330509814&q=gavin+grimm&hl=en&as_sdt=6,39
https://scholar.google.com/scholar_case?case=8559666395330509814&q=gavin+grimm&hl=en&as_sdt=6,39
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The Court’s Analysis: 

Under Auer, federal courts defer to an agency’s reasonable reading of its own (genuinely ambiguous) 
regulations, rather than the court second-guessing the agency. Ambiguities in regulations and other 
federal regulatory guidance can emerge when the regulation is applied to the specific circumstances of 
any given case. Regulations may not clearly speak to every issue, may be susceptible to multiple 
interpretations, or may deal with such a specialized area that drafters could not practically anticipate 
and capture every situation that could arise.  

To illustrate the point: the Transportation Security Administration (TSA) requires our liquids, gels, and 
aerosols to be in containers smaller than 3.4 ounces and in a clear plastic bag. But what then, do I do 
with my jar of truffle pate?2 Auer deference commands that the TSA’s own interpretation governs, and 
that when a federal court considers a case that requires a choice among multiple reasonable readings, it 
should defer first to an agency’s own reasonable interpretation of its own regulation.  

Over time, some members of the Supreme Court and legal scholars have questioned the wisdom of the 
Auer doctrine, arguing that it encourages agencies to promulgate vague regulations and to change 
regulations and interpretations without proper use of the “notice and comment” period required under 
federal rulemaking. Critics also cite “separation of powers” concerns, arguing that federal courts, not 
federal agencies, should interpret federal law. To have agencies serving in a quasi-judicial role arguably 
infringes on judicial power as set forth in the U.S. Constitution. 

The Supreme Court accepted the Kisor case in order to review the ongoing validity of the Auer doctrine. 
Many observers expected that the court would strike down Auer. In a surprise outcome, the Court 
upheld Auer deference, but with limitations. Only four justices voted to sustain Auer deference. Chief 
Justice John Roberts upheld Auer as well, although on different grounds from the other four justices.3 
The lead opinion was authored by Justice Elena Kagan. At its core, the opinion rests on an assumption 
that Congress generally wants federal agencies to play the primary role in resolving regulatory 
ambiguities within their guidance documents.4 Although the power is not absolute, agencies are in the 
best position to make practical policy judgments because they bring unique subject-matter expertise to 
the area being regulated.  

The court’s opinion set forth the following criteria for when Auer should apply: 

• First, the regulation must be genuinely ambiguous. As Kagan explains, “[that] the core 
theory of Auer deference is that sometimes the law runs out, and policy-laden choice is 

                                                             
2 This example was one of several cited in Kisor. Kisor v. Wilkie, 139 S. Ct. 2400, 2410 (2019). One of the Justices 
was clearly hungry while writing this opinion.  
 
3 Chief Justice Roberts upheld Auer based on stare decisis, which is a Supreme Court doctrine that declines to 
overturn existing Supreme Court precedent in almost all circumstances. Under stare decisis, the Supreme Court 
should overturn its own precedent only when the earlier opinion was extremely “wrongly decided.” Stare decisis 
“promotes the evenhanded, predictable, and consistent development of legal principles, fosters reliance on 
judicial decisions, and contributes to the actual and perceived integrity of the judicial process.” Kisor, 139 S.Ct. at 
2422 (quoting Payne v. Tennessee, 501 U.S. 808, 827 (1991)). 
4 Also implicated is the degree of agency deference contemplated by the federal Administrative Procedure Act, 
which governs, among other things, judicial review of agency action generally. 
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what is left over.”5 To determine whether a regulation is genuinely ambiguous, the court 
must carefully consider the text of the regulation and the structure, history, and purpose of 
it. 
 

• Second, a court should only defer to an agency interpretation that is a truly “reasonable” 
interpretation.  

 
• Third, a court must decide whether deference is appropriate. Some factors to consider 

include: 
o The agency’s interpretation must be an authoritative or official position. Deference 

is not appropriate regarding ad hoc statements by agency officials, such as speeches 
by midlevel officials, informal memorandum among agency employees, or the 
agency’s own guidance that explicitly states is not to be considered authoritative.  
 

o Next, the interpretation must implicate the agency’s substantive expertise in some 
manner.  

 
o Finally, the agency’s interpretation must reflect its “fair and considered judgment” 

on the matter. The interpretation cannot emerge “after the fact” in litigation or 
create unfair surprises for the individuals being regulated. 

In contrast, four justices on the Supreme Court would have struck down Auer. Justice Neil Gorsuch 
authored the most stinging rebuke, highlighting a missed opportunity for “the Court to say goodbye to 
Auer.”6 At its core, Gorsuch’s key concern regarding Auer is the authority of the federal judiciary to 
interpret federal regulations. Gorsuch wrote, “Under Auer, judges are forced to subordinate their own 
views about what the law means to those of a political actor, one who may even be a party to the 
litigation before the court.”7  

Notably, several of the Kisor opinions reference, without deciding, what persuasive impact the decision 
may have on another key doctrine of judicial deference to agency interpretation of federal statute, 
often called “Chevron deference.” Several justices, including Chief Justice Roberts, took care to note that 
the Kisor decision does not implicate the question of whether Chevron deference should continue to 
stand, opening the door to review of the merits of Chevron deference. This could impact how OCR 
interprets the Title IX statute itself (as opposed to regulations). 

Next Steps for the Court: 

Applying these principles to Kisor’s VA benefits, the majority determined that the Federal Circuit had 
erred by not first adequately grappling with the question of whether the VA regulation was genuinely 
ambiguous, and then determining too quickly that the agency interpretation was entitled to Auer 
deference. As a result, the Supreme Court remanded Kisor’s case for reconsideration. 

                                                             
5 Kisor, 139 S.Ct. at 2415. 
6 Kisor, 139 S.Ct. at 2425 (Gorsuch, J., concurring). 
7 Id. at 2429. Gorsuch’s opinion argues that Auer deference conflicts with the U.S. Constitution as well as the APA.  
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Time will tell how federal courts apply Auer/Kisor deference moving forward. Courts are likely to be less 
deferential to agency interpretation based upon the Kisor factors. For example, just weeks after Kisor, a 
federal judge, applying Kisor, declined to defer to the Department of Labor’s interpretation of a 
regulation governing wage and tip disputes between bartenders and restaurant servers under the Fair 
Labor Standards Act.8  

Takeaways for Readers of Campuses and the Courts: 

• Critics of Auer often cite the U.S. Department of Education’s regulatory “overreach” during the 
Obama administration. Kisor highlights the legal tensions that underscore the common debate 
about the “rise of the administrative state,” the proliferation of bureaucratic decision-makers, 
and the expansion of federal subregulatory guidance that has not gone through the “notice and 
comment” period.   
 

• The radical swings in Title IX regulations have obviously been problematic for higher education 
decision-makers to understand, as have changes in federal enforcement priorities. The practice 
of deference arguably exacerbates dramatic shifts in federal policy with each new presidential 
administration. 
 

• The treatment of transgender students (and employees) under Title IX is a key issue, especially 
for institutions in states where sexual orientation, gender identity, and gender expression are 
not protected under state civil rights laws and/or institutional policy. In this political climate, the 
degree of deference to agency determination of this question will have substantial impact on 
the underlying substance of any given interpretation of federal law. 
 

• Even though Auer was retained, the parameters placed around it will certainly have an impact 
on judicial review of federal regulations moving forward. Courts must first conduct a detailed 
analysis of whether Auer applies, which may have the effect of reducing judicial deference 
overall. We can expect that ambiguities in any final version of Title IX regulations may be 
increasingly susceptible to judicial review rather than agency deference, under Kisor. 
 

• Kisor’s concern is partially about regulatory “surprise,” in the form of federal agencies issuing a 
regulatory action that has a retroactive and costly effect on regulated entities. It could and will 
be argued that the wild pendulum swings regarding Title IX regulations introduce this element 
of surprise on institutions and schools and may only be exacerbated by the extension of Auer.  

                                                             
8 Spencer v. Macado's, Inc., No. 6:18-CV-00005, 2019 WL 2931304, at *5 (W.D. Va. July 8, 2019)(quoting Kisor)(“A 
court should not afford a new agency interpretation Auer deference if the new interpretation ‘creates unfair 
surprise to regulated parties,’ which ‘may occur when an agency substitutes one view of a rule for another.’”). 
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