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Inadequate Response to Distribution of Videos of Sexual Activity Constitutes 
“Deliberate Indifference,” T.C. v. Metro. Gov’t of Nashville, No. 3:17-CV-01098, 
2019 WL 1995235 (M.D. Tenn. May 6, 2019) (case). 

Introduction 

Cell phones are an often-used communication pathway that create challenges in the Title IX world. It’s 
becoming increasingly common for students to capture and share videos and photos of sexual activity, 
often without consent. A recent PreK-12 case posed a challenge to school administrators in this arena. 
In what could be a sweeping new duty under Title IX if upheld on appeal, a federal district court held 
against the school district, not only for how it responded to individual reported incidents, but for failure 
to address and remedy what it knew was a growing problem districtwide.1  

This case is noteworthy for administrators in both PreK-12 and higher education for several reasons. 
First, it is difficult to respond to the emerging challenges that technology presents for Title IX teams. 
Second, this decision imposes a fairly substantial obligation on the school district based on a “before” 
theory, which evaluates a recipient’s responsibilities to “prevent” sexual harassment in response to 
known harms before an incident, rather than evaluating a response to a report of actual misconduct 
(Title IX’s more common “after” theory). It is unclear whether this potentially groundbreaking case will 
ultimately withstand appeal, which makes it an important case to watch closely.2 Its eventual outcome 
may signal important lessons for the field or set up a Supreme Court showdown.  

Facts and Background: 

This case consolidates five separate claims brought against the Metropolitan Nashville Public Schools, 
and the city and county municipal governments.3 The claims arose from three separate and unrelated 
incidents of alleged sexual assault and “exposing,” which is the practice of “sharing” sexual photos 
and/or videos on social media without the subject person’s consent. “Exposing” had become an 
increasingly common phenomenon in the district; in fact, the practice became so common in the 
Nashville area that a dedicated website, “615exposed,” emerged for this specific purpose. 

This case required the court to grapple with and define the schools’ responsibility under Title IX to 
address this increasingly common behavior. We detail each of the incidents below. All the incidents 

1 The school district has already appealed to the Sixth Circuit, and we will cover that decision when it comes down. 
2 The “before” theory of liability has already been upheld by appeals courts in the Seventh, Tenth, and Eleventh 
Circuits, but has never been addressed by the Supreme Court. A refusal here by the 6th could set the case on a 
track to the high court on the argument that Judge Trauger used Title IX in this fact-pattern as a basis to create a 
duty to prevent that otherwise does not exist in law. Is this a permitted expansion of Title IX or not? Only time will 
tell.  
3 Making one suspect that a political effort to expand Title IX may well be behind the impetus for this litigation.  
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described in this lawsuit shared some common characteristics. In each situation, female high school 
students were videoed surreptitiously while they were engaged in sexual encounters — all alleged to be 
nonconsensual in some manner — with male students on school property. The videos were then broadly 
disseminated, without their consent, through various forms of social media, and were seen by peers, 
parents, and others in the local community. Assistant Principals and Principals served as investigators 
when this was reported. They had received minimal Title IX training. The district’s Title IX Coordinator 
had also received minimal training and was not informed about any of the investigations underway in 
specific schools.  

Incident #1: 

Two minor female freshmen were involved in a sexual encounter with four older male students in a 
school stairwell. One of the female students explained that she anticipated flirting and kissing but was 
not expecting sexual activity. They expressed that they both felt intimidated by the number of male 
students, as well as their age and size, and did not know how to stop the sexual activity. One male 
student recorded the encounter without their knowledge.  

Over the next few weeks, the video was circulated widely among their peers, some of whom began to 
call the girls demeaning names. The students and their parents reported the incident and the video 
distribution to school officials, including the School Resource Officer (SRO). An Assistant Principal (AP) 
chose to investigate the matter through the school’s bullying/harassment policy and process, with no 
notice to the Title IX Coordinator. The investigation focused only on whether sexual assault occurred, 
without any substantive investigation of the circumstances regarding the video. In fact, the AP declined 
to review the video himself. The AP took no notes during the investigation, and some of the statements 
that were gathered were inadvertently shredded. Ultimately, the AP elected to use “verbal discipline” 
with the male students as “an opportunity to impart some wisdom and life instruction.”4  

Both female students transferred to other high schools because of the ongoing harassment and fear for 
their safety. They forfeited enrichment opportunities at their original high school. The video had been 
shared so broadly that at least one of the students was also harassed at her new school. 

Incident #2: 

A male student physically pulled a minor female freshman student into a school restroom. She did not 
understand or expect that sexual activity was going to occur. Feeling pressured, she began sexual 
activity but stopped before completion. Without her knowledge and consent, the male student filmed 
the encounter on his phone. Later that day, when administrators learned what had occurred in the 
restroom, both students were placed on an “overnight suspension.” About a month and a half later, 
another student posted the video on Instagram and “tagged” the female student. The female student’s 
mother alerted the school to the situation, including the bullying she was now facing at school. The 
female student finished her exams at home and left the school for the remainder of the school year. Her 
family met with an AP and SRO, who worked with her family on some safety planning and to facilitate 
her eventual request to switch schools.  

4 T.C. v. Metro. Gov’t of Nashville, 2019 WL 1995235 at *5. 
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Incident #3 

A female freshman student was involved in a sexual encounter with a male student during the lunch 
hour. She reported that the sexual activity was allegedly coerced and unwelcome and that she did not 
know how to stop it. Another female student recorded the encounter. Later that day, the female 
student who recorded the video told her that the “video was out…everybody had it.”5 The Principal 
received a Facebook message from a community member who attached the video.  

Both the school and law enforcement investigated. The detective determined that the encounter was 
consensual because she had not stated in her written statement that it was forced. He also determined 
that the video suggested consensual activity and that the female student became aware, at some point 
during the encounter, that she was being recorded. The police therefore suggested to the student and 
her family that she could be prosecuted for child pornography. Following its investigation, the school 
disciplined eight students, including the reporting student, for their involvement in the sexual encounter 
and/or creating or distributing the video. All students received the same discipline: a three-day 
suspension. The female student transferred to another school district where she continued to be 
taunted. She and her parents learned that the video had been posted on PornhubÔ. They were 
subjected to violent threats for “snitching” by the female student who recorded the encounter. 

Once the students and their families sued, the school district and municipal defendants moved for 
summary judgment, asking the court to dismiss the case based upon the evidence gathered to date. 

The Court’s Analysis: 

The court addressed the question of whether the schools’ conduct violated Title IX. Although the court 
applied the traditional “deliberate indifference” analysis to the schools’ responses to the underlying 
incidents, this decision is notable for its analysis under a “before theory.” “Before theory” claims focus 
on a school’s actions before harassment occurs and determine whether a school acted adequately to 
prevent and prepare for foreseeable risks of harassment or abuse. A typical “before theory” case, for 
example, would arise when an institution knew that a particular student posed a risk to the community 
and failed to take appropriate warning or preventative action, and then was sued by a victim who was 
assaulted or harassed subsequent to the school’s knowledge of the danger. Here, the court considered 
whether the schools’ systemic and insufficient response to the increasingly common problem of 
“exposing” was a violation of Title IX itself.  

The court was particularly concerned about the unique challenges presented by technology and the risks 
to students who are victims of “exposing.” The court highlighted an “obvious and inevitable danger, 
given the ages of the students involved and the realities of media and communication technology in this 
decade.” Applying the lens of Title IX, the court stated that “[i]n a contemporary high school, there is 
little that is more ‘pervasive’ than electronic communication.”6 

In a strongly worded opinion, the court concluded that based upon these facts, if this case went to trial 
the district could be found to be “deliberately indifferent regarding its approach to the circulation of 
sexual videos and images of students … [The district] did not perceive the depth of its problem, despite 

5 Id. at *8. 

6 Id. at *17. 
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having the mechanisms to do so and despite its ground-level personnel being widely aware of what was 
going on.”7 The court pointed to substantial evidence that the district was on notice of the risk that 
students were commonly disseminating sexual images and videos of other students without their 
consent. Similar incidents had been reported at every district high school, as well as at some middle 
schools.  

Furthermore, the district’s Title IX prevention and response mechanisms were significantly undeveloped. 
The district’s policies were inadequate, and there was a very minimal training program in place. School-
based staff members typically categorized these incidents as “severe disruption of school activities,” 
without noting that they were also Title IX-related, which resulted in no notification to the district’s Title 
IX Coordinator. This prevented the Coordinator from ensuring appropriate responses in individual cases, 
as well as from understanding the scope of the problem district-wide. This flawed system over-relied on 
school principals to identify which cases should be brought to the Coordinator’s attention. The court 
observed that the district’s flawed responses highlighted a “mass of already-busy, non-expert individual 
principals and assistant principals dealing with a new and systemic problem on an essentially ad hoc 
basis, with little support from the high-level administrators who were supposed to be the ones making 
sure that Title IX issues were properly addressed.”8 

The judge’s view alone of the way that Title IX is supposed to work in PreK-12 is such an important 
takeaway. This understanding of a centralized Title IX authority is common in higher education, but in 
the PreK-12 space, the disconnect between building-level administrators and district-level Title IX 
personnel is extremely common. The days of the disengaged and uninformed district-level Title IX 
coordinator are numbered, and Judge Trauger was sending quite a clear message about that.  

The court also teased apart the district’s apparent lumping together of what should be distinct and 
separate investigative questions: whether the underlying sexual contact was consensual and whether 
the filming/distribution raised separate Title IX concerns. “Exposing” required a separate consent 
analysis under Title IX. Here, some of the students clearly did not consent to being taped nor did they 
consent to the videos being shared. The schools emphasized too heavily whether the underlying sexual 
activity was consensual without also investigating consent regarding the videos. This gap occurred 
because of insufficient Title IX training and supervision of building-level administrators.  

The court was not persuaded by the district’s argument that the discrimination was not sex-based. It 
found the “[b]ullying described follows the easily recognizable script of treating women and girls as 
uniquely tainted and lessened by their engagement in sexual activity . . .”9 The behavior was both 
“severe and objectively offensive,” and the widespread electronic dissemination makes it likely to be 
“pervasive” as well. This ruling also highlights the widespread PreK-12 tendency to subsume Title IX 
behaviors within the framework of “bullying,” which commonly serves to minimize the severity of the 
misconduct or make it easier to bury.  

With respect to the underlying incidents, the court also found that some of the schools’ responses could 
be characterized as “deliberately indifferent.”10 The schools repeatedly failed to notify the Title IX 

7 Id. at *20. 

8 Id. at *20. 
9 Id. at *15. 
10 The court did not find that the specific response to Incident #2 would constitute “deliberate indifference.” 
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Coordinator, investigated inadequately if at all, and overly relied on parents’ zealous advocacy to shape 
their responses to the reported assaults and harassment.  

Next Steps for the Court: 

Takeaways and Lessons for Readers of Campuses and the Courts: 

• This case outlines fairly substantial obligations for schools, colleges, and universities to take 
some action to actual, known, widespread risks, even without knowledge of specific would-
be harassers. The perceived systemic risks here are, of course, shaped by the age of 
PreK-12 students and the relative ease with which videos and photos can be shared by the 
proliferation of technology.11

• Regardless of the eventual outcome of this case, the court’s analysis provides a helpful 
guidepost for PreK-12 and higher education administrators alike. If the school/institution 
has actual knowledge of a serious, widespread problem, it should respond with prevention 
programming, training, education, policy, and other remedial tactics, even if it cannot 
predict or prevent every future incident.

• Take steps now to understand the scope of “exposing” in your school/institution, including 
developing preventative education and training for relevant staff and investigators.

• When investigating and resolving “exposing” cases, be sure to conduct a separate analysis 
regarding whether the underlying conduct violated your policy, as well as whether the 
recording and/or sharing of the media violated your policy. A reporting party could 
conceivably consent to sexual activity without consenting to a surreptitious recording.12 

Although each case obviously requires its own thorough investigation and analysis, 
circulation of videos/photos could readily be considered “severe,” “pervasive,” or
“persistent,” as well as be considered “objectively offensive” enough to satisfy a hostile 
environment analysis.

• This case also highlights the importance of training for those individuals charged with 
investigating Title IX-based issues, as well as the importance of a Title IX staffing structure 
that clearly prescribes the roles of Deputy Coordinators (likely in each building for PreK-12 
and within a college or university) and the reporting of allegations as well as the 
investigation process to the Title IX Coordinator, who is charged with systemic remedial 
obligations. 

11 The Fourth Circuit voiced analogous concerns in a recent higher education case involving the social media 
platform Yik Yak at University of Mary Washington: Feminist Majority Found. v. Hurley, 911 F.3d 674, 687 (4th Cir. 
2018). 
12 Of course, investigators and decision-makers will need to properly conduct a consent analysis, which in the case 
of PreK-12 students will consider, in addition to other consent factors, the age of the students relative to the age 
of consent under state statute. For a great tutorial on consent analysis, click here.  
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