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Tenth Circuit Considers Kansas State’s Failure to Remedy Discriminatory Effects 
of Off-Campus Conduct 
Farmer v. Kansas State University 
918 F.3d 1094 (10th Cir. Mar. 18, 2019) 

Introduction: 

Two undergraduate students sued Kansas State under Title IX claiming that the university was 
“deliberately indifferent” to their reports that they had been raped by other students.1  

This case is worthy of your attention for several reasons. First, you know there is a high bar for students 
who sue schools under Title IX. This is one of the rare cases with the facts to meet that bar. Second, it’s a 
decision from an appeals court in the federal system, which carries greater weight and precedential 
value than a district court decision. Third, the case involves off-campus misconduct, and shows the 
continued willingness of the Tenth Circuit to find college liability for off-campus incidents (see, e.g. our 
review of Simpson v. Colorado, here). 

Facts and Background: 

The first plaintiff, Tessa Farmer, alleged that she got very drunk at a fraternity party. Later that evening, 
she was invited back to the fraternity by a member, T.R., a friend from high school. T.R. picked her up 
and returned to the fraternity house, where they had consensual sex. When T.R. left the room, another 
student, who was a stranger to her, raped her after emerging from a closet where he had been hiding. 
T.R. returned to the room and did not seem surprised to find her sobbing.  

Farmer reported the rape to the police as well as to KSU’s Center for Advocacy, Response, and 
Education. She was told that KSU’s sexual misconduct policy did not cover conduct that occurred in 
fraternity houses. Farmer lived in absolute fear that she would encounter her attacker. She started 
missing classes and slept excessively. Her grades suffered, she fell into a deep depression, and she began 
engaging in excessive drinking and self-harm behaviors.  

The second plaintiff, Sara Weckhorst, attended a party at an off-campus apartment complex that often 
hosted fraternity-related events. After drinking heavily, she blacked out while speaking to one of the 
fraternity’s designated drivers. He took her to his truck and raped her in front of approximately fifteen 
other students, some of whom took videos and photos that they posted on social media. He then drove 
her to the fraternity house, assaulting her again en route. At the fraternity, he raped her again in the 
“sleep room.” After passing out, she woke to find a different fraternity member raping her. She tried to 
escape to a nearby patio, where the second student raped her again. Although she did not recall the 
details, he later tipped her off to the series of rapes, joking with her that she’d been penetrated by two 
fraternity brothers in one day. 
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Weckhorst also reported her rapes to the police and the university. Though she met initially with a 
university investigator, she was told that KSU could take no action because the rapes occurred off-
campus. An administrator told the two assailants that Weckhorst had filed charges against them. 
Student life officials repeated that KSU could take no action, but that she could report the alcohol policy 
violations to the Interfraternity Council (IFC). Weckhorst and her family continued to press the university 
to investigate the sexual assaults, but KSU refused. Without her permission, a dean took a detailed email 
from Weckhorst and filed it as a complaint with the IFC without redacting any private or highly sensitive 
information. Weckhorst lived in grave fear that she would encounter her alleged attackers or other 
students who knew the details of her rapes. She suffered significant anxiety, nightmares, and symptoms 
of post-traumatic stress disorder. She lived in constant fear, only accessing campus resources if 
accompanied by a friend. She lost her scholarship when her grades plummeted. 

KSU initially filed motions to dismiss both lawsuits, arguing that under Title IX, “deliberate indifference” 
can only occur when a plaintiff “suffer[s] actual further harassment” rather than an ongoing sense of 
vulnerability to further attack. KSU also argued that because the fraternity parties occurred off-campus, 
the university did not have “substantial control” over the context of the harassment to require an 
investigation. At this stage in federal lawsuits, courts must assume that all the plaintiffs’ allegations are 
true, and only resolve the questions of Title IX interpretation. In two separate cases, the District Court 
rejected KSU’s arguments and sided with the Plaintiffs. KSU then appealed just the narrow question of 
how to properly interpret “deliberate indifference” to the 10th Circuit. 

The Court’s Analysis: 

This appeal required the 10th Circuit to grapple with the concept of “deliberate indifference,” which was 
initially established by the U.S. Supreme Court in the seminal cases of Gebser and Davis. When an 
institution is responding to student-on-student sexual harassment (including sexual assaults), the 
institution can only be held liable for its own deliberately indifferent response to the harassment once 
the institution has actual notice of it.2  

In this case, the 10th Circuit looked squarely to Davis, reemphasizing that an institution’s deliberate 
indifference “must, at a minimum, cause students to undergo harassment or make them liable or 
vulnerable to it.”3 “Once [KSU] has actual knowledge of sexual harassment that is severe, pervasive, and 
objectively offensive enough to deprive a student of access to the educational benefits and resources 
that [it] offers, [it] cannot turn a blind eye to that harassment.”4 KSU’s liability, therefore, stems from its 
own conduct – the turning a blind eye, essentially – and not from the underlying initial harm caused by 
the alleged rapists. Title IX does not require a subsequent sexual assault before a plaintiff can sue. 

The 10th Circuit further determined that Farmer and Weckhorst had alleged enough facts that they were 
left “vulnerable” to further harassment to theoretically violate Title IX, allowing the lawsuit to proceed. 
The substantial fear that they experienced, the significant mental health concerns, their academic 
struggles, and their withdrawal from campus life could all arguably be traced to KSU’s deliberate 
indifference. The court wrote, “Plaintiffs allege more than a general fear of running into their assailants. 
They allege that their fears have deprived them of the educational opportunities offered to other 
students.”5 Although a plaintiff’s fear of their attacker must be objectively reasonable, under the horrific 
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facts alleged in this case, the Court determined that these women’s fears were enough to adequately 
allege “deliberate indifference” to permit the lawsuit to continue to the next stage.   

This case stands for a critical concept for Title IX administrators regarding off-campus conduct. Farmer’s 
implied message is that a university may not turn a complete blind eye to off-campus conduct, and 
especially when it is as severe as the assaults alleged here. These facts present significant “downstream 
effects” of the off-campus assaults on the plaintiffs’ educational experiences. Even if KSU may not have 
had disciplinary authority over the attackers, it could have better remedied the effects of the 
discrimination.  

Interestingly, the U.S. Departments of Education (ED) and Justice (DOJ) jointly entered the underlying 
lawsuit by submitting a “Statement of Interest of the United States” to argue that KSU’s recognized 
fraternities are “education activities” covered by Title IX. In fact, ED’s proposed Title IX regulations cite 
to the Farmer case in its discussion of what it considers to be “covered activities” for jurisdictional 
purposes. Specifically, OCR takes the position that at KSU, fraternities are part of the institution’s 
“education activities” because the university devotes significant resources to their promotion and 
oversight, sponsors them as university organizations, and sanctions students for their alcohol use there. 
Furthermore, fraternities are open only to KSU students, and are directed by a KSU instructor. 
Therefore, ED argues that the Davis standard of “substantial control over both the harasser and the 
context in which the known harassment occurs” exists when off-campus conduct can be determined to 
be a part of the university’s program.6  

Next Steps for the Court 

The 10th Circuit’s decision sends the case back to the trial court. If it does not settle, the case will resume 
this summer for a fuller exploration of the underlying facts regarding whether KSU acted with deliberate 
indifference. 

Takeaways and Lessons for Readers of Campuses and the Courts: 

The Farmer case, even at this early stage of the lawsuit, offers some helpful guidance and reminders: 

• Despite perceptions that courts and OCR may be “rolling back” Title IX protections, it’s clear
from the court’s opinion —as well as the administration’s intervention in this case —that
universities are still clearly expected to have an effective response to the discriminatory effects
of sexual assault between students, regardless of where the conduct occurred.

• Institutions should never fully abdicate all responsibility for “off-campus” behavior, and
especially when it is as severe as the assaults alleged here.

• First, determine whether the off-campus activity should be considered part of the institution’s
“education activity or program.” If your policy, like KSU’s, is very narrow regarding the
application of Title IX to off-campus conduct, consider supervision, funding, and other
mechanisms where the institution exerts control over the harasser or the context. Perhaps a
larger lesson here is that the court just doesn’t like KSU’s policy-based attempt to wash its hands
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of fraternity misconduct – often the site of the highest risk for sexual violence – and isn’t going 
to let KSU off-the-hook for such an ethically-compromised position. Similar contentiousness 
has plagued Yale this past year, and it is now facing a lawsuit trying to force its fraternities to go 
co-ed.  

• Even if your institution won’t adopt a broader off-campus jurisdiction policy, the institution still
must remedy the on-campus/in-program effects of on-going discrimination. Plaintiffs who can
plausibly plead significant fear and mental health impacts from sexual misconduct – who don’t
receive effective safety measures from their institutions/schools – may have enough evidence in
some courts to show vulnerability to further harassment.

• OCR feels strongly that the line is not as simple as “on-campus” and “off-campus” in terms of
defining the boundaries of an effective response. Each institution/school must assess what, if
any, control it has over the harasser and the context of the harassment. Nothing prevents
institutions from instituting interim measures, even if there is no jurisdiction for disciplinary
purposes.

1 We use the word “rape” here because this is the vocabulary used by the court in its opinion. 
2 Gebser v. Lago Vista Independent School District, 524 U.S. 274, 291 (1998)(teacher-on-student harassment); Davis 
v. Monroe County Bd. of Educ., 526 U.S. 629, 640-43 (1999)(student-on-student harassment).
3 Farmer, 918 F.3d at 1103. 
4 Id. at 1104. 
5 Id. at 1104-05.   
6 Davis, 526 U.S. at 645. 
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