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CA Appeals Court Overturns Student Expulsion: Incomplete Investigation Denies 
Responding Party “Fundamental Principles of Fairness” 
Doe v. University of Southern California  
No. B271834, __Cal. Rptr. 2d __ (Cal. Ct. App. Dec. 11, 2018) 

Introduction: 

In the last twelve months, nine lawsuits have reversed student discipline in sexual misconduct 
cases in California on due process grounds. Those cases and likely those to come will be 
chronicled in Campuses and the Courts. Like the state universities in New York, California’s 
Administrative Procedures Act (APA) permits what amounts to a final level of appeal of college 
discipline to the state courts. Unlike New York, this “appeal” is afforded to students at private 
colleges as well as public universities. Also, unlike New York, the mechanism for seeking relief is 
called the Writ of Administrative Mandate (also known as a Mandamus Action), alleging that 
the discipline is not supported by substantial evidence or procedural fairness. While these cases 
only apply to California colleges, Campuses and the Courts will highlight those we think have 
broader implications, either because they likely foreshadow coming protections within the Title 
IX Regulations, because they mirror the trend of judicial activism on due process in other 
jurisdictions, or because their principles are likely to be followed by courts in other jurisdictions. 
This is one such case… 

University of Southern California (USC) students Jane Roe and John Doe both attended a “paint” 
party, which involved attendees throwing paint at each other. Although the extent of their 
intoxication is disputed, both Roe and Doe had consumed alcohol prior to and during the party. 
After the party, Doe accompanied Roe back to her apartment. According to Roe, Doe then 
sexually assaulted her, both vaginally and anally. Following an investigation, USC expelled Doe. 
Doe brought a lawsuit in California state courts to overturn his expulsion. 

This case provides valuable guidance in California and beyond. First, it’s instructive to see the 
way that a California state court was influenced by and cited to federal Sixth Circuit1 decisions 
including Doe v. Baum, to closely scrutinize the issue of credibility determination in disciplinary 
hearings. Second, this case reminds us that investigations must be thorough, including 
gathering as much probative information as possible to inform an investigation and its 
outcome. Lastly, this case represents binding precedent for schools in California – one of a 
series of game-changing California state court cases discussed in depth by Brett Sokolow in a 
recent ATIXA webinar.  

https://atixa.org/events/online-trainings/
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Facts and Background: 
 
The day after the paint party and the alleged assault, Roe visited a rape treatment center and 
spoke with local law enforcement. After Roe reported the matter to USC, Dr. Kegan Allee, who 
served as both investigator and adjudicator in the matter (pursuant to USC’s policies), began 
investigating. During the investigation, an outside attorney replaced Allee as the investigator. 
The outside attorney interviewed several critical witnesses; however, when the matter was 
transferred back to Allee to complete the investigation, Allee did not re-interview these 
individuals.  
 
Allee determined that Doe knew or should have known that Roe was too drunk to consent to 
the sexual activity that took place. In making her finding, Allee noted that although Roe could 
not remember much of the evening at issue, Roe had reconstructed the events after speaking 
with three witnesses. All three witnesses had been interviewed by the outside attorney, but not 
by Allee. In her determination, Allee had assessed the credibility of other witnesses and 
determined that they were not “sufficiently reliable.” Doe was expelled from USC and although 
he appealed on several bases, the university denied his appeal. 
 
Doe petitioned in California state court to set aside his expulsion. Doe argued that USC’s 
findings were not supported by substantial evidence and the investigation was unfair. A 
significant factual issue in the investigation involved physical evidence from her apartment; 
there was dispute about whether a red substance that had been seen by some witnesses was 
blood or red paint from the paint party. Doe argued that USC failed to provide exculpatory 
evidence to him from Roe, such as her report from the rape treatment center, her clothing, and 
the condom that she found in her apartment. He also stated that USC did not provide him with 
a fair hearing or a truly independent adjudicator. He pointed primarily to the fact that he was 
unable to cross-examine witnesses, had to rely on Allee, and Allee did not interview the three 
central witnesses, but instead relied on interview summaries by the outside investigator. He 
questioned how Allee could determine the credibility of those she had not interviewed, herself. 
The trial court denied his petition, and Doe appealed to the California Court of Appeal. 
 
The Appeal Court’s Analysis: 
 
The Court of Appeal reversed the trial court’s decision. Because Allee's investigative report and 
adjudication turned on witness credibility, Allee should have interviewed all critical witnesses 
either in person or by videoconference to allow her to observe the interviewees and their 
demeanor as part of a first-hand credibility assessment.  

This was especially important here where there were significant inconsistencies and dispute 
over whether the substances observed in Roe’s apartment were blood or paint from the party. 
In addition, USC did not comply with its own procedures to conduct a fair and thorough 
investigation by failing to request that Roe provide her clothes from the incident and her 
consent to release her medical records from the rape treatment center. 

http://www.tngconsulting.com/
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The court was persuaded by the Sixth Circuit’s recent analyses in Doe v. Baum, and University of 
Cincinnati cases, in addition to the California case Claremont McKenna, which all addressed 
credibility assessments within institutional disciplinary processes. The USC court wrote, 
“[w]here a student faces a potentially severe sanction from a student disciplinary decision and 
the university’s determination depends on witness credibility, the adjudicator must have the 
ability to observe the demeanor of those witnesses in deciding which witnesses are more 
credible.”2  

Here, the court held that a fair hearing required the decision-maker to “assess personally the 
credibility of the critical witnesses . . . in person or by videoconference or other technological 
means.”3 Lastly, the court went on to conclude that fair institutional processes must provide 
the responding party with an opportunity to submit a list of questions to ask the reporting 
party.4  

Next Steps for the Court: 
 
The Court of Appeal sent the case back to the trial court with directions to set aside Doe’s 
expulsion. Under the decision, USC could decide to hold a new disciplinary hearing that 
complies with the directives in this decision. USC was ordered to pay Doe’s attorneys’ fees, as 
well. 
 
Takeaways and Lessons for Readers of Campuses and the Courts: 

 
• In California, schools must review and revise their procedures to ensure that when 

investigations turn on credibility (as many do), the decision-maker is able to observe the 
witnesses’ demeanor directly in order to appropriately make credibility determinations. 
This process may need to apply to situations involving key witnesses (as well as the 
parties themselves) depending on the specifics of the situation.  
 

• Even though California decisions are not binding in other states, institutions elsewhere 
may benefit from a similar review to consider whether decision-makers have a 
comparable opportunity to assess witness credibility.5 We can expect other federal and 
state courts to continue to look at similar issues regarding credibility determinations in 
future cases. We can also anticipate the possibility of expanded Title IX regulations and 
scrutiny from OCR on the appropriate mechanisms for credibility determinations, 
including the possibility of cross-examination as a tool. 
 

• Although the California courts and the Sixth Circuit emphasize the importance of 
addressing demeanor through observation of an individual responding to questioning, 
ATIXA reminds the readers that there are other essential elements in assessing 
credibility that should be reflected in an outcome rationale. Decision-makers should: 
assess the plausibility of information; consistency of statements; corroboration of 
information; amount of detail provided in statements; and history (if known) of previous 
inconsistent or non-credible statements. 

http://www.tngconsulting.com/
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• When you are aware that evidence exists or may exist, ask for it! Although there is no 
obligation for a party to provide it, your institution may come under significant scrutiny 
for failing to follow up to try to obtain critical pieces of information. Asking for all 
relevant evidence (such as clothes or medical reports that have been discussed during 
the interviews) is simply one way in which you can ensure you are conducting a 
thorough investigation.  
 

• Your institution may come under significant scrutiny for failing to follow up on 
potentially probative evidence, although there is no obligation for a party to provide it. 
The court here also made quite clear that even though Roe may have refused consent to 
disclose her medical records from the rape treatment center, the university was still 
obligated to request it, as well as any other relevant physical evidence. 
 

• As a general matter, readers outside of California may find it helpful to understand the 
depth of attention here by the California courts. We are increasingly seeing that state 
legislatures are enacting laws to govern our processes, which brings with it the 
additional specter of state court action.  
 
 

1 The Sixth Circuit includes Ohio, Michigan, Kentucky, and Tennessee.  
2 Doe v. USC, at 33 
3 Id., at 37-38. 
4 And, the reverse would be equitably required by Title IX, as well.  
5 Of course, readers in the federal Sixth Circuit are grappling with the requirement for cross examination to achieve 
these same goals.  
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