- N

o) ' ¢ )
UNITED STATES DEPARTMENT OF EDUCATION

OFFICE FOR CIVIL RIGHTS (816) 880-4200
" Midwestern Division FAX: (816) 8910644
Kansas City Office TDD: (816) 891-0582

10220 North Executive Hills Boulevard, 8th Floar
Kansas City, Misscuri 6§4153-1367

JN 25 108

Dr. Jerald A. Turnheim

Prasident

Dakota State University

Heston Hall ’

Madigon, South Dakota 57042-1759

Ref: 07982028

Dear Dr. Tunheim: .

On January 12, 1898, the Office for Civil Rights {OCR), U.S.
Department of Education (Department), received a complaint
alleging that Dakota State University (University), Madison,
South Dakota, discriminated against female students in the
basketball program on the basis of sex. Specifically, the
complainant alleged that these students were sexually harassed.
additionally, the complainant alleged that the University
retaliated against these female students for opposing activity
they believed to be In wviglation of Title IX.

OCR i responsible for enfercing, among other civil rights
statutes, Title IX of the Education Amendments of 1972 (Title
I¥), 20 United States Code (U.S.C.) § 1681 et seg., and its
implementing regulation at 34 Code of Federal Regulations
(C.F.R.) Part 106, which prohibit recipients of Federal financial
assistance from the Department f£rom discriminating on the basis
of sex in education programg or activities. Since the University
is a recipient of Federal financial assistance, it has ths
responsibility for ensuring compliance with the regulation
implementing Title IX.

Sexual Harasgment

The complainant alleged that the University allowsd a sexually
hostile envircnment te exist in the University's women's
basketball program. The University investigated the allegations
of this complaint. On December 1, 1597, the University's
investigative team determined that there was no factuzl evidence
to substantiate the complainant's allegations and no probable
cause to bring disciplinary action. ©On April 5, 1558, through
April 10, 1998, OCR conducted an on-site investigation.

Our mission is t0 ensure equel access to eduzcation and 1o provide edicational excellence
throughout the Nation throwugh the vigorous enforcement of civii rights.
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During OCR's investigation, OCR interviewed individuals named by
the complainant or affiliated with the University's women's
basgketball program. The interviews included the complainant; a
witness named by the complainant; three University faculty and
staff members; the three members of the University's Athletic
Committee; three members of the women's basketball program staff;
fourteen women basketball players; the father of a former plaver
on the University women's basketball team; and, seven former
members of the women's basketball team: The complainant's
daughter was not interviewed because she did not keep her
interview appointment and further attempts to contact her were
unsuccessful.

During the investigation, OCR interviewed the complainant's
witnesses. They provided no useful information. OCR interviewed
nine of the University faculty, staff, Athletic Committees members-
and the coaching staff of the women's basketball program. None of
these individuals substantiated the existence of sexual
harassment or a sexually hostile environment. Fourteen players of
the University women's basketball team were interviewed. OCR also
interviewed former players on the University's women's basketball
team. The players made no claim of the existence of sexual
harasgment or a sexually hcstile environment regardlng the
women's basketball team.

Retaliati

The complainant alleged the Univergity retaliated against members
of the Universgity women's basketball program for opposing
activity they believed to be in wvioclation of Title IX.

" on April 5, 1998, the .complainant stated to OCR that the sexual
relationship between the head coach and a member of the women's
basketball program created a sexually hostile environment which
had a negative impact on the team's ability teo play teo its full
potential. The complainant also stated that the University
retaliated against three players who complained about the
relationship between the head coach and one of his players.

The complainant stated to OCR that the parsnts of another player
reported the alleged sexual relationship and sexual harassment of
females who participated on the University women's baskestball
team to the University President. Subsequently, the University
initiated an investigation cf the allegations. On December 1,
1997, the University's investigative team issued a report to the’
University President that there was no factual evidence to
substantiate the allegations of the complalnt and no probable
cause to bring disciplinary action.
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During OCR's investigation, OCR asked nine University faculty
members, Athletic Committes members, women's bagketball program
staff; fourteen wemen basketball playvers; and, seven former
players of the University's women's basketball team whether they
were retaliated against for opposing the alleged sexual
relationship between the head coach and one of the players. &1l
of those interviewed stated there had not been any instances of
retaliation against them by the University. The complainant's
daughter, one of the three individuals the complainant named who
were retaliated against by the University, was not interviewsd by
OCR bacause she did not keep her interview appointment and ‘
further attempts to contact her were unsuccessful,

Based upcon the information and dogumentation cobtained during this
investigation, OCR concludes .that there ig insufficient evidence
0o support the complainant's allegations that the players of the
University women's basketball team were sexually harassed by the
head coach and the University allowed a sexually hostile
envircnment to exist in the women's basketball program. OCR also
concludes that there ig ingufficient evidence to support the
complainant's allegation of retaliation against the players of
the University women's basketball team for reporting an alleged
sexual relationship between the head coach and one of his
players. Therefors, these allsgatiocns are closed as of the date
of this letter.

Procedural Issues

On May 14, 1938, the University's Persomnnel Manager submitted a
copy of the University's Title IX sexual harassment policy and
grievance procedures. OCR reviewed the University's sexual
harassment policy and procedurss. COCR determined that
University's sexual harasswent policy is located in the Studeant
Conduct Pclicies and Procedures under Discriminatory Conduct,
Board Pclicy 4:6, which includes sexual harassment, racial
harassment, and cther grounds identified in Board Policy 4:6(2).
OCR determined that the University's sexual harassment policy

.does not define sexual harassment; provide specific types of

gsexual harassment; provide examples of conduct that may
constitute gexual harassment or of a sexual nature; define a
sexually hogtile environment; and, the identification of sexual
harassment offenses and congeguences. OCR also reviewed the
University's sexual harassment grievance procedures. OCR
determined that the University's grievance procedures do not
provide for an impartial investigaticn student and employee
complaints alleging discrimination based on sex; that includes
confidentiality; prompt and equitable resclution of the

‘complaint; time frames for investigation and resolution; if
‘appropriate, a timely remedy implemented within established time

frames; and pretection from reprisal and retaliation. OCR also
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astablished that the University does not have a Ticle IX
coordinater, who would handle complaints alleging sexual
harassment .

On June 19, 1238, the University voluntarily submitted a
Rescluticon Agreement (Agreement) to resolve the procedural issue
cf this complaint. This Agreement provides that the Unilversity
will modify its sexual harassment policy and grievance procedures
‘using the Office for Civil Rights: Sexual Harassment Guidance,
dated March 13, 1997. Therafore, OCR considers thig complaint
resclved effective the date of this letter. Implementation of the
Agreement will be monitored by this 0ffice. If the University
fails to implement the Agresment, OCR will immediately reopen the
case and resume its investigation.

No recipient or cther perscn shall intimidate, threaten, coerce,
-or discriminate againgt any individual for the purpose of
-interfering with any right or privilege secured by the laws QOCR
enforces, or because one has made a complaint, testified,
assisted, or participated in any manner in an investigation,
proceeding or hearing under the laws OCR enforces. If any
individual is harassed or intimidated because of f£iling the
complaint or participation in the investigation, the individual
may file a complaint with QCR alleging such harassment or
intimidation.

Under the Fresdom of Information Act, it may be necessary to
releasgse this document and related correspondence and records upon
request. If OCR receives such a request, we will seek to
protect, to the extent provided by law, personal informatiocn
that, if released, could constitute an unwarranted invasion of
privacy. :

If you have any quesitions regarding this matter, please contact:
Ken Kern, Investigator, at (816) .880-4247 (voice) or (816) 83%1-
0582 (telecowmunication device for the deaf) .

Slncerely,

Phyilisg R Donahue
Acting Associate Director

Enclosure
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The Dakota Stafe University {Umvemty} submits the foilowing Regolution Agz-eefzf Gt O
(Agreement) to the U.S. Department of Education, Office for Civil Rights (OCR), o
Tesolve concerns regarding the regulation implementing Title TX of the Education |
Amendments of 1972 (title IX), 20 United States Code (11.5.C.) § 1681 gt saq,, which
OCR identifizd during the course of the investigation of this complaint. The Umversxty
agrees to unpleme;m the following:

1. By gg:mbeﬂﬂ, 1998, the University will madify its currmtscxualh&rassmcnt
policy and gnevance procedure in & manner which for students defines cexiral
‘harassmezt and/identifies behaviors that constitute sexual barassment; and'
egtablish sexual harassment as a specific offense of the Student Conduct 6f
Policies and Procedures and identifies disciplinary sanctions which are |
commiensurste with the gravity of the offense. The sexual harassment pohcy will
incorporate the information proVided in the Department of Education's “Office
of Civil Rights; Sexual Harassment Gaidance; Harassment of Students by
School Employees, Other Students, or Third Parties; Notice,” 61 Fed. Reg
52172, March 13 1997. :

By July 31, 1998 the Umvemty will draft its proposed modificaticns and provide
them to OCR f 'or review prior to submission to the Board of Regents.

a By gp;thmber 30, 1998, the University will publish its revised sexual
harassmient policy and grievanes procedure in ail University publications,
mcludmg ﬁacu]tyls’cudent hendbooks and University affiliated newq:apers

By Ocm'ber 15, 1998, the University will provide OCR with coples_of the
faculty/student handbooks and University affiliated newspapers.

b. By Sepfember 3¢, 1998, the University will distribute notification to
faculty and students of the revised sexual harassmert policy and grievance
procedures, as well as the name and title, address and phone zrumb:r of the
Title IX Coordinator.

By October 15, 1998. the Universizy will submit to OCR docmnenfaﬁon
that ﬂ[usttates the mathod in which the notification was dssinbutcd.

2. Nancy Grassel, Personoel Manager, has been designated Title IX Coordma.ror
since 1997, She is responsible for investigating complaints of sexual |
disorimmination, including sexual harassment made informaily or tbmugh t‘c‘u:
formal grisvance procedure.

Dakota Stafz University

[PRESSRAOCR RESOL, AGREE E58
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3 The Title IX Coordinator will be responsible for making findings, mamtammg all
records regarding complaints and investigations of sexual discrimination fdr at
[east two yeurs, including sexual harassment. The University will make thcse
records avaﬂable to QCR upon request. ,

a. The University will subnit a report regarding the number of cump]amts of
sexual discrimination, including sexual harassment; any completed |
investigations, any pending investigations; findings made as a result of the
mvesugauons, and resolutions of each Investigated complaint forﬂ:-c
1998-99 academic year to OCR at the end of each semester by Jan I_t,nl_rv__z__.,
1999. and Jume 1. 1999,

b. By June'30. 1999, the University will provide the Title I'{ Cocrdinstor -
specialized training dealing with Title IX sexual discrimination and
provide OCR with a copy of the course, the instructor’s name and the date
of the training.

4. *ByMav 31,1999, the University will provide training regarding sexual 3
discrimination, specifically sexual harassmcnt, to the University students. The
training for staff and students at a minirrum should include a definition of sexusl
harassment; beraviors that constiftute sexnal harassment; the causes of sexdal
harassment; conributing factors to sexual harassment; the University’s p-ohcy and
procedure reganding sexual harassment; how sexual harassment affects the wcﬁm
and consequences to the harasser.:

5. By September 30, 1998, the University will develop a policy to ensure new
permanent University employees receive sexual harassment training, i

a In order to remain ourrent, the Title IX officer seeks out journal a:ticles
web pages, concurrent sessions at Human Resources conferences a.ud
other means to stay abreast of new Jaws and regulations, For ex.ample the
office received materials from the Stetson University College of Law’s
182 Annua! National Conference on Law in Higher Education utled “New
Office of Civil Rights Guidance on Student-to-Student and Employee-to-
Student Harsssment” and “How 10 Investigate a Sexual Harassment
Claim” in the fall of 1997. As many opportunities as possible are m.kcn
advantage of and all reference materials are compiled in a binder fq:r future

use.

*The tniverairy will continue to provide training regarding sexual harassment to the UanEfSIt)' sﬁa.f This
training has typically taken nlace Guring faculty/stafT orientation i August, but will take place m m:hcr

forrms as well.
- W iy 47954
: d A. Turkieim, President Date :
Dakota State University
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