ATTEDSTATES DEPAHTMENTOFEDL  THON
COFFICHFOR CIVIL RIGHTS
REDWESTERN DIVISION, CHICAGO O¥FCE
I NORTH CANMAL STREET, SUITE 1083
CHICAGD, LLINOIS 60606- 7204 OFFICE OOF

JAN Y o

Father Jack Minogue
Frosident

DePaul University

1 East Jackson Boulevard
Chicago, Hinols 80604

Re: 05-89-2050
Dear Father Minogue:

This leter is to notify you of the disposition of the above-raferenced complaint
fled on March 17, 1889, with the U.3. Department of Education, Office for Civil
Rights {OCR), against DePaul University [Univarsity). The complainant alleged
that he was subjected fo discrimination on the basis of his disability and age
when the University denied him admission to the gradusfe Masters Degree

rogram in Integrated Professional Studies in March 1998, The complainant also
alleged that during the course ot the admission process, & Universily employee
saxially haressed him.

The Universily is a recipient of Federal financial asaistance from the Departrment
of Education and, therefore, covered by the provisions of Section 504 of the
Rehabilitation Act of 1973, Title | of the Americans with Disabiliies Act of 1980,
and the Age Discrimination Act of 1975, These reguiations prohibit discrimination
on the bases of disability and age, respectively, in programs and actviies that
receive Federal financia! assistance from the Depariment of Education.
Accordingly, CCR has jurisdiction to review the allegation that the Unbversity
discriminated against the complainant by denying him admission on the bases of
aisability and age 1o its graduste program. In addition, Title [X of the Education
Amendments of 1972 prohibits sexual harassment In programs and activities that
recetve Federal financial assistance from the Depariment of Fducation, Thus,
CCH alse has the authorfty 1o investigate the sexual harsssment allegation
ratsed in this complaint,

In making a determination in this complaint, CCR reviewsd doocumentary
evidence provided by both the complainant and the University and conduciad
intarviews with the complainant and University staff. A summary of the pertinent
facts is set forth below.

Ciur missine 15 10 ensiire egual 200ess 1o sducation and promots educational exceflence Woughout the pation
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Eacts

¥ On February 1, 1888, the complainant submitted an application for admission
to the University's MA Program in Integrated Profossional Studies. The
graduate program (s designed Tor experienced professionals who are seeking
o enhance thelr personal and professional effectivenass in arsas not well
sarved by existing graduate programs. The complainant maintaing that on his
apptication, he ndicated his date of birth, which showed that he was age 40
at the time of the submission of the application, and that he had been
ciagnosed as having a mental impairment. The complainant was seeking
enraliment to the program for the spring 1888 term.

#» According to the Program Manual, admission to the program for the spring
1858 term reguired submission of an application and a fwenty-five dollar
application fee. As part of the admission process, epplicants ware required o
submit an essay that included: (1) an explanation of the applicant's interest in
pursuing study in this program rather than others considered; (2) an
expianation of the focus area the applcant would Hke to pursue: (3} an
explanation of the work experience or background the applicant brings to this
fovus area; and {4} a description of the setfing (work or otherwiss) in which
the applicant will apply learning from the program. &n official transcript
documenting alf prior college coursework was also required.

¥ Eometime between February 1 and February 10, 1992, the complainan
ielephoned the University and spoke fo the Coordinator of the Master's
Frogram o leamn of the sistus of his application to the University.  As stated
by the complainant, the Coordinator was unable fo read his handwritten
appication for admission and requested thar the complainant re-subimit the
application as quickly as possible. By letter dated February 10, 188€, the
Coordinator requested tha! the complainant update his application sssay, as i
was incomplete. The complainant was advised thet his application was
incomplele because it did not include an explanation of his; 1) interest in
pursuing study in the grogram rather than others be consideran;
2} experience or background that he would bring fo the Focus Area; and 3)
new areas of learning which he would like to explore in retalion o his Foous
Area. The complainant was advised that the University had et recelved his
official undergraduste transcripts. The complginant was advised thal the
University must receive the additional information to complete his application
by March 15, 1699,

# Un February 12, 1998, the complainant re-submitted the application for
admission to the University. When he telephoned the University on February
13, 1889, the Coordinator told the complainant that the application was being
reviewed. During this, or one of his other telephone calls, the complainant
alleged that the femele Coorgingtor of the graduaie program engaged in
sexual harassment by isliing him that she had "a beautiful bocly”
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# The complainant maintains that during another telephone conversation, the
Director of Graduste Admissions asked him why he wished to pursue a
graduate stucies program at hig age and asked him to explain his ments!
disability in more detail, The compiainant believed that he was discriminated
against by the derogatory and negative manner in which this inguiry into his
age and mentatl disability stalus occurred, The Direclor, however, denies that
he ever spoke fo the cormplainant. A review of the only available written
decumantation, the Unbersity's log of fwentv-three calls made by the
compizinant to the University, did not show that the Director spoke with the
complainant.  Additionally, in the complainant's first application essay, he
raquested 2 wavier of the application {ee. In this request, the complainant
referenced that he had one physical disabiiity that was controlled by

medication.  He further indicated that he had a surgically corrected spina:
condiion.  OCR's In depth review of the complainanl's application for
admission found no refarences fo his mental disability, b, instead, found the
sbove-mentionsd list of a number of physical disabilities.

> On February 24, 1680, the University notified the complainant by mail that his
zdmission to the graduzsie program was denied. In the leller, the University
gave the following three reasons for the denial of the application for
admission:

4. [The complainant's] undergraduate academic record does not indicate
sufficient  strength fo suppord the particular demands of an
individuaiized, self-managed graduats progeam:

2. [The complainant's] spplication essay does not show evidence of
graduate-lavet writing skills; and

3. [The complainant did] not provide evidence of the required 3 years of
professional experience (or its equivalent]. Such evidence might
nclude coples of published investigative repords or 2 resume
describing related work experience.

Analysis

In this case, the University has clearly defined writlen requiremenis for admission
to the Master's Degree Program in Integrated Professional Studies. These
reguirements allow the Unbversity 10 assess the skills, abilities, atiitiudes and
motivations deermed orifical o an applicant's successful complation of the
program.  Among these reguirements is that all applicants must submit an essay
that shows the professional experience and background that the applicant brinos
to the programt. Thers are no writien policies prohibiting or miting admission fo
the program on the basis of age or disability,

The Admissions Commities determines whether applicants have met the
admission reguirements and it looks io see whether the applicant has at igast
three vears of experience or its equivalent relevant to the proposed focus area
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The complainant did not have the necessary three years of experience or ifs
equivalent. In addition, the complainant was allowesd o re-submit his essay afler
belng notified that It did not meet the criterla for admigsion o the program. The
second submission of the essay did not in the judgement of fhe admission
committes demonsirate thet the complainant met the admission criteria. The
complainant was oid of fhres reasons why he did not qualily for admission 1o the
program. During the course of the investigation the complainant admitted that he
did not have three vears of professionsl experience, buf felt that his life
experience should be considered. OCR found no other applicant who failed to
meel the criferis for admission.

Age Biscrimination

Thea Age Discrimination Act of 1875, 34 C.F R 1101 prohibits diserimination on
the bases of age in programs and aclivities thal receive Federal financial
assistance from the Department of Educalion. At the time of his application the
complainant was 40 years old. OCR examined the records of all applicants for
the spring 1988 semester o delermine H there were any candidates who may
have Deen as old or older than the complainani. if an individual is an older or the
oldest applicant, this may be an indication that discrimination could have
accurred, However, the University indicated that the program tries 1o target more
rrature or adut students, OCR found that twenty-two applicants, including the
complainant, scught admission 0 the graduate program.  Twenty of these
applicants were subsequently admitted to the program. One applicant, age 42,
withdrew her application. Fourteen of the admitted twenty applicants (T0%) were
4 vears of age and owder with the oldest applicant being age 58, Given that 70%
of the applicants were as old or older than the complainant, OCR has determined
that the evidence is insufficient f0 support a finding thal the Universily
discriminated against the complainant because of his age.

Discrimination on the HBosis of Disability

Under the lmplementing reguiations of Section 504 al 34 CFR.104.4 (a) and
Title i of the ADA at 28 C.F.R. 35,160, no qualified disabled parsan shall on the
pasis of disability be denieo the bensfits of, or stherwise be subjected to
digorimingtion under any program or asciivity, wnich receives or bensfits from
Faderal financial assiztance.

The complainant alleged that he was discriminated against on the basis of his
mertal disability. OCR's raview of all other applinants’ files Indicated that there
was no information avallable on the disability status of the other cendidates.
Trus, the complainant was the only applicant who indicated that he had a
disability.  The Universily stall denied that # discAminated against the
complainant o ihe basis of disabiiity indicatec that it had never discussed any
disability with the complainant and had no knowiedge of his mental condltion.
The writter University tog does mot ingicate that the compiainant spoke with the
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Uiractor, the individual who allegedly made the discriminatory remarks. In
addition, although the evidence shows that the complainant listed some physical
disabiiities in his application essav, OUR found no mertion of any mental
disability in any University document. The sllegation of diserimination on the
basis of mental disability could not be subsiantiated because there was no
evidence that the University was aware of a mental disability or that the Director
hiad ever spoken with the complainant. OCR has defermined that the evidence s
insufficient to support a finding of a violation of the implementing regulations of
Saction 504 and Titls || with respect to the complainant's allegation that he was
denied admission to the University on ihe basis of his disability.

Sexual Haragsment

The Title IX regulations at 34 C.F.R. Secllen 108.31 (z) probibits discrimination
on the basis of sex In the provision or the enjoyment of any aid, benefit, or
service offerad by the recipient {University). Further, the reguistion at 34 CF.R.
Sections 108.31 (D)1} and (7) prohibite harassment that, on the basiz of sex,
resulis in & denlal or imitation of any ald, benefit, service, right, or priviiege.

The complainant contends that In February 1998, the female Coordinator of the
graduste program engagsd in sexual harassment by elling him via telephone
that she had “a beautiful body.” The complainant acknowledges that there were
no witnesses 10 this conversation. Further, the cornplainant did not at any time
raise the slliegation of sexusl harzssment with the Unbversity. Although the
Coordinator acknowladges speaking fo the complainant on numercus occasions,
she denies making this statement o the complainant or sexually harassing him in
any manner. In the discussions with OCR, the complainant indicated s
allegedly formal conversation pertaining o the admissions process was with a
woman he had never met or falked with in the past. Under these circumstances
the use of the words " have & beautiful body” by an official of the University
WLl be nighly unusual.

tn order for GOR W delermine whether sexual harassment actually ccourred, the
actions or conduct must be sufficiently severe, persistent, or pervasive as to limit
a student's ability to participate in or benefit from an education program or activity
or 10 create a hostile or abusive environment, The complainant’s description of
the event, & telephone conversation with the female Coordinator of the Master's
Program indicating that she had stated (o him that she had a beautiful body, doss
not in fiself Bmit the complainant's participation in the program nor create a
hostile or abusive environment. The alleged statement made by the woman even
if true cannot be considered as severe, persistent, or pervasive and does not rise
o the level of sexusl harassment, OCR has determined that the evidenos is
msufiicient to support a finding of a violation of the implementing regulations of
Title 1% at 34 C.F K. Section 106.31 {a) and 34 CF.R. Sectons 10831 (by(1) and
(7} with respect o the complainant’s allegation that he was sexually harassed.
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LCR has determined that there is insufficlent Tactuat information o support the
above aflegations. OCR is closing this complaint effactive the dats of this letter,

Lwant to express my appreciation for the courtesy and cooperation that you and
your staff, particuiarly Ms. Katle Butwin, Staff Attorney, extendsd io the staff of
OCH a5 we worksd 1 resolve this complaint. i you have any questions or
concerns aboul the resolution of this complaint, please feel frae to contact me or
br. Samuoe! Hall, Equal Opportunity Specialist, ot 312.886,8382.

Co?iéme Director

col Ms, Hatie Butwin /
Staff Attorney (-
Office of General Counsel



